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equipment has served to give Burroughs a
“lock-in" advantage over all other competi-
tors. Therefore, Sperry argues although
the City will be seeking new bids for its
computer facilities when the settlement
agreement expires in November 1982, no
other computer company will be able to
successfully bid against Burroughs.

This court is aware that the “incumbent”
will always have a slight advantage over its
competitors but in the present situation
Burroughs' advantage may be unfair. For
example, at oral argument the City stated
that there may not be sufficient time be-
tween now and November 1982 for any
company but Burroughs to install data pro-
cessing equipment. Additionally, if the
City does not require all bidders to provide
a state of the art data base, Burroughs will
not have the additional cost of conversion
that its competitors will suffer.

" Weé remand this case to the district court
for a review of the City’s forthcoming bid
specifications to determine whether there is
an unfair advantage given to Burroughs,
above the built-in advantage Burroughs has
by reason of being the “incumbent.”

Affirmed and remanded with additional
instructions to the district court to review
the City's bid specifications.
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Plaintiff, who was injured by vehicle
owned and operated by a federal reserve

bank, brought action alleging jurisdiction
under the Federal Tort Claims Act. The
United States District Court for the Central
District of California, David W. Williams,
J., dismissed holding that federa! reserve
bapk was not a federa!l agency within
meaning of Act and that the court there-
fore lacked subject-matter jurisdiction.
Appeal was taken. The Court of Appeals,
Poole, Circuit Judge, held that federal re-
serve banks are not federal instrumentali-
ties for purposes of the Act, but are inde-
pendent, privately owned and locally con-
trolled corporations.

Affirmed.

L United States <==78(4)

There are no sharp eriteria for deter-
mining whether an entity is a federal agen-
ey within meaning of the Federal Tort
Claims Act, but critical factor'is existence
of federal government control over “de-
tailed physical performance” and “day to
day operation” of an entity. 28 U.S.CA.
§ 1346(b), 2671 et seq.

2. United States &=73(4)

Federz! reserve banks are not federal
instrumentalities for purposes of a Federal
Tort Claims Act, but are independent, pri-
vately quned and belly oatraled corpora 7 el crpor:
tions in light of fact that direct supervision
and control of each bank is exercised b
Board of directors, federal reserve banks
though heavily regulated, are locally con-
trolled by their member banks, banks are
listed neither as “wholly owned” govern-
ment corporations nor as “mixed owner-
shxp corporations; federal reserve banks
receive no appropriated funds from Con-
gress and the banks-gye empowered to sue
and be sued in their own names. 28 U.S.
C.A.§8§ 1346(b), 2671 et seq.; Federal Reserve
Act, §§ 4, 10(a,"b), 13, 13a, 13b; 14, 14 (a—
g), 16, 12 US.CA. §§ 301, 341-360; 12
U.S.C.A. § 361; Government Corporation

Control Act, §§ 101, 201, 31 US.CAA. §§
846, 856.

2. United States <>78(4)
Under the Federal Tort Claims Act,
federal liability is narrowly based on tradi-




The Federal Reserve System 1s a PRIVATE BANKING CORPORATION
o and is a "Partner" in the UNSEEN GROUP OF WORLD BANKERS WHO
ey ARE $TEALING THE WORLD by CREATING DEBT CREDIT OUT OF NOTHING!
"Deposit Lending" of "Created Deposits"

"PEONAGE of the WORLD"

1240 680 FEDERAL REPORTER, 2d SERIES

tional agency principles and does not neces-
sarily lie when a tortfeasor simply works
for an entity, like the Reserve Bank, which
performs important activities for the
government. 28 U.S.C.A. §§ 1346(b), 2671
et seq.
4. Taxation =6

The Reserve Banks are deemed to be
federal instrumentalities for purposes of

immunity from state taxation. >

-«
5. States s=4.15
Taxation =6
Tests for determining whether an enti-
ty is federal instrumentality for purposes of
protection from state or local action or tax-
ation, is very broad: whether entity per-
forms important governmental function.

Lafayette L. Blair, Compton, Cal., for
plaintiff/appellant.

James R. Sullivan, Asst. U. S. Atty, Los
Angeles, Cal, argued, for defendant/appel-
lee; Andrea Sheridan Ordin, U. S. Atty.,
Los Angeles, Cal.,, on brief.

Appeal from the United States District
Court for the Central District of California.

Before POOLE and BOOCHEVER, Cir-
cuit Judges, and SOLOMON, District
Judge.*

POOLE, Circuit Judge: ~ -

On July 27, 1979, appellant John Lewis
was injured by a vehicle owned and operat-
ed by the Los Angeles branch of the Feder-
al Reserve Bank of San Francisco. Lewis
brought this action in district court alleging
jurisdiction under the Federal Tort Claims
Act (the Act), 28 US.C. § 1346(b). The
United States moved to dismiss for lack of

" subject matter jurisdiction. The district
court dismissed, holding that the Federal
Reserve Bank is not a federal agency within
the meaning of the Act and that the court
therefore lacked subject matter jurisdiction.
We affirm.

* The Honorable Gus J. Solomon, Senior District
Judge for the District of Qregon, sitling by

In enacting the Federal Tort Claims Act,
Congress provided a limited waiver of the
sovereign immunity of the United States
for certain torts of federal employees.
United States v. Orleans, 425 U.S. 807, 813,
96 S.Ct 1971, 1975, 48 L.Ed2d 390 (1976).
Specifically, the Act creates liability for
injuries “caused by the negligent or wrong-
ful act or omission” of an employee of any
federal agency acting within the scope of
his office or employment. 28 U.S.C.
§§ 1346(b), 2671. “Federal agency” is
defined as:

the executive departments, the military

departments, independent establishments

of the United States, and corporations
acting primarily as instrumentalities of
the United States, but does not include
any contractors with the United States.

28 U.S.C. § 2671. The liability of the Unit-
ed States for the negligence of a Federal
Reserve Bank emp!oyee depends, therefore,
on whether the Bank is a federal agency
under § 2671.

[1,2] There are no sharp criteria for
determining whether an entity is a federal
agency within the meaning of the Act, but
the critical factor is the existence of federal
government control over the “detailed phys-
ical performance” and “day to day opera-
tion” of that entity. United States v. Orle-
ans, 425 U.S. 807, 814, 96 S.Ct. 1971, 1975,
48 L.Ed.2d 390 (1976), Logue v. United
States, 412 U.S. 521, 5’.’8 93 S.Ct. 2215,
2219, 37 L.Ed.2d 121 (1973). Other factors
courts have considered include whether the
entity is an independent corporation, Pear]
v. United States, 230 F2d 243 (10th Cir.
1956), Freeling v. Federal Deposit Insur-
ance Corporation, 221 F.Supp. 955 (W.D.
Okla.1962), aff'd per curiam, 326 F.2d 971
(10th Cir. 1963), whether the government is
involved in the entity's finances. Goddard
v. District of Columbia Redevelopment
Land Agency, 287 F.2d 343, 345 (D.C.Cir.
1961), cert. denied, 366 U.S. 910, 81 S.Ct
1085, 6 L.Ed.2d 235 (1961), Freeling v. Fed-
eral Deposit Insurance Corporation, 221

designation.
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F.Supp. 955, and whether the mission of the
entity furthers the policy of the United
States, Goddard v. District of Columbia Re-
development Land Agency, 287 F 2d at 345.
Examining the organization and function of
the Federal Reserve Banks, and applying
the relevant factors, we conclude that the
Reserve Banks are not federal instrumen-
talities for purposes of the FTCA, but are

on through its own mechanism the rou-
tine operations and banking which re-
quire detailed knowledge of local and in-
dividual credit and which determine the
funds of the community in any given
instance. In other words, the reserve-
bank plan retains to the Government
power over the exercise of the broader
banking functions, while it leaves to indi-

independent, privitely owned and locally
controlled corporations.

Each Federal Reserve Bank is a separate

corporation owned by commercial banks in

its region. The stockholding commercial
banks elect two thirds of each Bank's nine
member board of directors. The remaining
three directors are appointed by the Federal
Reserve Board. The Federal Reserve
Board regulates the Reserve Banks, but di.
rect supervision and control of each Bank is
exercised by its board of directors. 12
U.S.C. § 301. The directors enact by-laws
regulating the marmmer of conducting gener-

al Bank business, 12 U.S.C. § 341, and ap--

point officers to implement and supervise
daily Bank activities. These activities in-
clude collecting and clearing checks, making
advances to private and commercial enti-
ties, holding reserves for member banks,
discounting the notes of member banks, and
buying -and_selling securities on the open
market. See 12 U.S.C. §§ 341-36L.
Each Bank is statutorily empowered to
conduct these activities without day to day
direction from the federal government.
Thus, for example, the interest rates on
advances to _member banks, individuals,
partnerships, and corporations are set by

viduals and privately owned institutions

the actual direction of routine.

H.R. Report No. 69, 63 Cong. 1st Sess. 18-19
(1913).

The fact that the Federal Reserve Board
regulates the Reserve Banks does not make
them federal agencies under the Act. In
United States v. Orleans, 425 U.S. 807, 96
S.Ct. 1971, 48 L.Ed.2d 390 (1976), the Su-
preme Court held that a community action
agency was not a federal agency or instru-
mentality for purposes of the Act, even
though the agency was organized under

federal regulations and heavily funded by
the federal government. Because the agen-

each Reserve Bank and their decisions re-
garding the purchase and sale of securities
are likewise independently made.

It is evident from the legislative history
of the Federal Reserve Act that Congress
did not intend to give the federal govern-
ment direction over the daily operation of
the Reserve Banks:

It is proposed that the Government shall
" retain sufficient power over the reserve

banks to enable it to exercise a direct

authority when necessary to do so, but
that it shall in no way attempt to carry

cy's day to day operation was not super-
vised by the federal government, but by
local officials, the Court refused to extend
federal tort liability for the negligence of
the agency’s employees. Similarly, the
Federal Reserve Banks, though heavily reg-
ulated, are locally controlled by their mem-
ber banks. Unlike typical federal agencies,

each kan tank is empowered to hire and fire
employees at will. Bank employees do not
participate in the Civil Service Retirement
System. They are covered by worker's
compensation insurance, purchased by the
Bank, rather than the Federal Employees
Compensation Act. Employees traveling on
Bank business are not subject to federal
travel regulations and do not receive
government employee discounts on lodging
and services.

The Banks are listed neither as “wholly
owned” government corporations under 31
U.S.C. § 846 nor as “mixed ownership” cor-

porations under 31 U.S.C. § 856, a factor
considered in Pear! v. United States, 230
F.2d 243 (10th Cir. 1956), which held that
the Civil Air Patrol is not a federal agency
under the Act. Closcly resembling the eta-
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tus of the Federal Reserve Bank, the Civil
Air Patrol is a non-profit, federally char-
tered corporation organized to serve the
public welfare. But because Congress’ con-
trol over the Civil Air Patrol is limited and
the corporation is not designated as a whol-
ly owned or mixed ownership government
corporation under 31 U.S.C. §§ &i6 and 856,
the court concluded that the corporation is
a non-governmental, independent entity,
not covered under the Act. 5

Additionally, Reserve Banks, as privately
owned entities, rceive no appropriated
funds from Congress. Cf. Goddard v. Dis-
trict of Columbia Redevelopment Land
Agency, 237 F.2d 343, 345 (D.C.Cir.1961),
cert. denied, 366 U.S. 910, 81 S.Ct. 1085, 6
L.Ed.2d 235 (1961) (court held land redevel-
opment agency was federal agency for pur-
poses of the Act in large part because agen-
cy received direct appropriated funds from
Congress.)

Finally, the Banks are empowered to sue
and be sued in their own name. 12 US.C.
§ 341. They carry their own liability insur-
ance and typically process and handle their
own claims. In the past, the Banks have
defended against tort claims directly,
through private counsel, not government
attorneys, e.g., Banco De Espana v. Federal
Reserve Bank of New York, 114 F2d 438
(2d Cir. 1940); Huntington Towers v.
Franklin National Bank, 559 F.2d 863 (2d
Cir. 197T); Bollow v. Federal Reserve Bank
of San Francisco, 650 F.2d 1093 (9th Cir.
1081), and they have never been required to
settle tort claims under the administrative
procedure of 28 U.S.C. § 2672 The waiver
of sovereign immunity contained in the Act
would therefore appear to be inapposite to

the Banks who have not historically claim
or received general immunity from judicial
process.

{3] The Reserve Banks have properly
been held to be federal instrumentalities for
some purposes. In United States v. Holl-
ingshead, 672 F.2d 751 (9th Cir. 1982), this
court held that a Federal Reserve Bank
employee who was responsible for recom-
mending expenditure of federal funds was
a “public official” under the Federal Brib-

ery Statute. That statute broadly defines
public official to include any person acting
“for or on behalf of the Government.” §.
Rep. No. 2213, 87th Cong., 2nd Sess. (1962),
reprinted in [1962] ".S. Code Cong. & Ad.
News 3852, 3856. See 18 U.S.C. § 201(a).
The test for determining status as a public
official turns on whether there is “substan-
tial federal involvement” in the defendant's
activities. United States v. Hollingshead,
672 F.2d at 754. In contrast, under the
FTCA, federal liability is narrowly based on
traditional agency principles and does not
necessarily lie when the tortfeasor simply
works for an entity, like the Reserve Banks,
which perform important activities for the
government.

[4,5] The Reserve Banks are deemed to
be federal instrumentalities for purposes of
immunity from state taxation. Federal Re-
serve Bank of Boston v. Commissioner of
Corporations & Taxation, 499 F2d 60 (1st’
Cir. 1974), after remand, 520 F.2d 221 (1st
Cir. 1975); Federal Reserve Bank of Minne-
apolis v. Register of Deeds, 283 Mich. 120,
284 N.W. 667 (1939). The test for deter-
mining whether an entity is a federal in-
strumentality for purposes of protection
from state or local action or taxation, how-
ever, is very broad: whether the entig
performs an important governmental fung
tion. Federal Land Bank v. Bismarck Lum-
ber Co., 314 U.S. 95, 102, 62 S.Ct. 1, 5, 86
L.Ed. 65 (1941); Rusti Johnson, 597 F.2d
174, 178 (9th Cir. 1979), cert. denicd, 444
US. 964, 100 S.Ct. 450, 62 L.Ed.2d 376
(1979). The Reserve Banks, which further
the nation’s fiscal policy, clearly perform an
important governmental function.

Performance of an important governmen-
tal function, however, is but a single factor
and not determinative in tort claims ac-
tions. Federal Reserve Bank of St. Louis v.
Metrocentre Improvement District, 657
F.2d 183, 185 n.2 (8th Cir. 1981), Cf. Pearl v.
United States, 230 F.2d 243 (10th Cir. 1956).
State taxation has traditionally been

viewed as a greater obstacle to an entity's
ability to perform federal functions than
exposure to judicial process; therefore tax
is liberally applied.

immunity Federad
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Land Bank v. Priddy, 294 U.S. 229, 235, 55
S.Ct. 705, 708, 79 L.Ed. 1408 (1855). Feder-
al tort liability, however, is based on tradi-
tional agency principles and thus depends
upon the principal's ability to control the

actions of nis agent, and not simply upon
whether the entity performs an important
governmental function. See United States
v. Orleans, 425 U.3. 307, 815,96 S.Ct 1971,
1976, 48 L.Ed.2d 390 (1976), L'nited States

v. Logue, 412 U.S. 521, 527-28, 93 S.Ct.*

2215, 2219, 37 L.Ed.2d 121 (1973).

Brinks Inc. v. Board of Governors of the
Federal Reserve System, 466 F.Supp. 116
(D.D.C.1979), held that a Federal Reserve
Bank is a federal instrumentality for pur-
poses of the Service Contract Act, 41 U.S.C.
§ 351. Citing Federal Reserve Bank of
Boston and Federal Reserve Bank of Min-
neapolis, the court applied the “important
governmental function” test and concluded
that the term “Federal Government” in the
Service Contract Act must be “liberally con-
strued to effectuate the Act’s humanitarian
purposes of providing minimum wage and
fringe benefit protection to individuals per-
forming contracts with the federal govern-
ment.” Id. 288 Mich. at 120, 284 N.W.2d
667.

Such a liberal construction of the term
“federal agency” for purposes of the Act is
unwarranted. Unlike in Brinks, plaintiffs
are not without a forum in which to seek a
remedy, for they may bring an appropriate
state tort claim directly against the Bank;
and if successful, their prospects of recov-
ery are bright since the institutions are
both highly solvent and amply insured.

For these reasons we hold that the Re-
serve Banks are not federal agencies for

purposes of the Federal Tort Claims Act
and we affirm the judgment of the district

court.
AFFIRMED,
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P

The Equa! Employment Opportunity
Commission charged employer with violat-
ing Title VII as amended b;: the Pregnancy
Discrimination Act. The United States Dis-
trict Court for the Northern. District of
California, William W. Schwarzer, J., en-
tered summary judgment in faver of em-
ployer, and EEQC appealed. The Court of

. Appeals, Merrill, Circuit Judge, held that:

(1) under basic principles of Title VII, ex-
clusion of pregnancy-related -medical ex-
penses of spouses of male einployees was

-not gender-based diserimination in violation

of Title VII, and (2) the Pregnancy Discrim-
ination Act of 1978 did not change those
principles. R

Affirmed.

Eugene A. Wright, Circuit Judge, filed
a specially concurring opinion.

1. Civil Rights e=9.14

Pregnancy Discrimination Act’s amend-
ment of Title VII, which as read in conjunc-
tion with the Act now provides that it shall
be an unlawful employment practice for an
employer to discriminate against any indi-
vidual with respect to compensation be-
cause of such individual's “pregnancy, child-
birth or related medical conditions” does
not apply to male employees but, rather, is
expressly limited to women employees.
Civil Rights Act of 1964, §§ 701(k), 703(a),
(aX1, 2), 42 U.S.C.A. §§ 2000:(k), 2000c~
2a), (aXl, 2).




